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§ 13.1 -« INTRODUCTION

This Chapter deals with a subject near and dear to every lawyer’s heart: getting paid.
Significant attention is given to the arcane subjects of charging liens, which provide lawyers with
a security interest in claims and judgments belonging to their clients, and retaining liens, which
give lawyers the right to withhold client documents and property in an effort to coerce the client
to pay his or her bill. Issues relating to fee litigation, arbitration, and mediation are discussed later
in the Chapter.

§ 13.2 « ATTORNEYS’ LIENS

§ 13.2.1—Overview

Colorado lawyers may assert two types of attorneys’ liens when seeking to collect on an
unpaid bill for legal services: a charging lien and a retaining lien.! The charging lien gives a
lawyer a security interest in claims that he or she is handling for the client, judgments he or she
helps to obtain for the client, and claims of the client that are “in suit.”? The lawyer can reduce his
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§ 13.2.1 Lawyers’ Professional Liability in Colorado

or her charging lien to a judgment, which, in turn, can be enforced to acquire title to money or
other property to satisfy the lawyer’s unpaid bill for costs and fees associated with the particular
claim or judgment subject to the lien.3

The retaining lien, on the other hand, gives the lawyer a right to retain possession of a
client’s money, property, and papers that have come into the lawyer’s possession during the course
of his or her professional employment until the client pays the lawyer’s general balance of com-
pensation due for legal services.* The inconvenience or potential harm that a client will suffer due
to the deprivation of his or her property is “the essence — the power and the bite — of the attor-
ney’s retaining lien.”>

The charging lien and retaining lien exist strictly by virtue of two statutes — namely,
C.R.S. §§ 12-5-119 and -120 (2005) — that have been on the books in their current form since
1903.6 (Colorado does not recognize a common law attorney’s lien.”) As courts and commentators
repeatedly have observed over the past century, these two statutes tend to blur traditional differ-
ences between charging liens and retaining liens, resulting in a good deal of confusion among
lawyers.8 Generally speaking, however, the charging lien is codified in C.R.S. § 12-5-119, while
the retaining lien is derived from both C.R.S. §§ 12-5-119 and -120.

§ 13.2.2—Charging Liens

A lawyer may assert a charging lien on a client’s interest in the following: (1) “choses in
action, claims and demands in [the lawyer’s] hands”; (2) “any judgment [the lawyer] may have
obtained or assisted in obtaining, in whole or in part”; and (3) “any and all claims and demands in
suit.”® The lawyer’s right to assert a charging lien is based upon “the equity of an attorney to be
paid . . . fees and disbursements out of the judgment obtained as a result of [the attorney’s] service
and skill.”10 A charging lien only secures payment of fees earned by the lawyer and any costs or
other disbursements advanced by the lawyer in connection with the particular liened claim or
judgment.1! It does not secure payment of costs or fees associated with unrelated legal services
that the lawyer may have rendered for the client.12 The lien starts to accrue from the moment the
lawyer begins to provide compensable services.!3

The charging lien on “choses in action, claims and demands in [the lawyer’s] hands” pro-
vides the lawyer with a security interest in claims that he or she is handling on behalf of the client
at the time the lien is asserted. Completion of a settlement agreement resulting in the release of
the client’s claim will extinguish the lawyer’s charging lien, as he or she no longer will have a
claim “in [his or her] hands.”!4 Further, the lien does not attach to specific property received by
the client pursuant to a settlement of the claim.15 Accordingly, a lawyer seeking to protect his or
her charging lien on “choses in action, claims, and demands in [the lawyer’s] hands” should struc-
ture any settlement so that money or property transferred pursuant to the settlement can be held in
trust by the lawyer, and thus become subject to the lawyer’s retaining lien, pending payment of
the lawyer’s bill.

The lawyer’s charging lien on “any judgment [the lawyer] may have obtained or assisted
in obtaining, in whole or in part” is not limited to money judgments. In the early case of Fillmore
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v. Wells, the Colorado Supreme Court, interpreting the predecessor of C.R.S. § 12-5-119, held that
a lawyer could enforce a charging lien on a judgment preserving the client’s interest in real prop-
erty and, after reducing the lien to judgment, could execute against the real property to satisfy
payment of the attorney’s fee.16 The Fillmore court construed the term any judgment to mean “all
kinds of judgments, regardless of the subject-matter to which they relate.”!7 The same rule has
been found to apply to C.R.S. § 12-5-119, and courts have held that the charging lien permits the
lawyer to reach “the fruits of the judgment” to satisfy the unpaid bill for costs and fees.!® Thus, to
the extent a judgment preserves the client’s interest in identifiable property, the lawyer’s charging
lien extends to that property. For example, a lawyer may assert a charging lien on securities
obtained for the client by way of a judgment.!® One notable exception to the general rule that the
charging lien permits a lawyer to reach “the fruits of the judgment,” however, is that a lawyer
may not assert a charging lien on child support payments.20

The lawyer’s charging lien on “any and all claims and demands in suit” is most frequently
invoked when the lawyer has withdrawn from representation or has been fired by the client and
the claim no longer can be said to be in the lawyer’s hands. A claim or demand is not “in suit”
unless and until a complaint has been filed “in a court of justice.”2! Threats of litigation and the
preparation of a summons and complaint are insufficient to place a claim or demand in suit.22

Notice is required to perfect the charging lien as against third parties without knowledge
of the lien.23 Under C.R.S. § 12-5-119, notice of a lawyer’s charging lien on a judgment or on
claims or demands “in suit” is provided simply by filing written notice with the clerk of the court
where the judgment was entered or the claim is pending.24 To give notice of a charging lien on a
chose of action or on a claim or demand that the lawyer is handling for the client but is not yet “in
suit,” the lawyer should deliver written notice to the adverse party as well as other persons or enti-
ties that may claim an interest in chose of action, claim, or demand. Formal notice is not a neces-
sary prerequisite to perfection of the charging lien as against third parties with actual knowledge
of the lien.25 Similarly, a third party’s knowledge of the client’s inability to pay or intent not to
pay the lawyer places the third party on notice of the lawyer’s charging lien.26 The lawyer is not
required to take any action to make the lien enforceable as against the client.2’

C.R.S. § 12-5-119 provides little guidance with respect to what information the notice
must contain in order to be effective. At a minimum, however, the notice must set forth specifical-
ly the fee agreement between the lawyer and client.28 The best practice would be to attach a copy
of the written fee agreement as an exhibit to the notice.

In addition to the fee agreement itself, the notice should include the following information
to the extent applicable:

1) The name and number of the case in which the claims have been asserted or judgment
entered;

2) The name, address, and telephone number of the lawyer, client, and any judgment
debtor(s);

3) An identification of the judgment or claims subject to the charging lien;
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§ 13.2.2 Lawyers’ Professional Liability in Colorado

4) A statement that the lawyer is asserting a charging lien on the judgment or claims pur-
suant to C.R.S. § 12-5-119;

5) A statement of the costs and fees then owing;

6) A statement that the costs and fees arise out of services rendered by the lawyer in the
instant case; and

7) A statement that the charging lien applies to any costs incurred or fees earned in the
future relating to the judgment or claims.

Some commentators also have suggested that the notice contain a statement that the lawyer has
not previously waived the right to assert the charging lien.2% A lawyer should give notice of the
assertion of an attorney’s lien as soon as it becomes apparent that the lawyer may need to look to
the lien to recover fees and costs.

Once notice has been given, the lawyer may assert a claim against a person who, having
notice of the lawyer’s charging lien, pays money in satisfaction of the liened claim or judgment
directly to the client.30 The existence of a charging lien does not, however, prevent the client and
a third party from entering into a settlement agreement or dismissing claims in litigation where
the client acts in good faith, without any intention of depriving the lawyer of payment to which he
or she is entitled.3!

C.R.S. § 5-12-119 provides that a charging lien “may be enforced by the proper civil
action.”32 Filing notice of a charging lien with the clerk of court does not constitute the com-
mencement of a “proper civil action” to enforce the lien.33 Rather, a lawyer may enforce his or
her charging lien either by filing a motion to reduce the lien to judgment in the action that gave
rise to the lien or by commencing an entirely separate lawsuit.3* The lawyer bears the burden of
proving that he or she has complied strictly with the requirements of C.R.S. § 12-5-119.3>

Enforcing the charging lien by filing a motion in the action in which the claim was filed
or judgment entered ordinarily will be preferable to commencing an entirely separate lawsuit. The
court already will have jurisdiction over both the client and the judgment debtor and should be in
a position to judge the reasonableness of the fee that the lawyer is seeking to collect.3¢ Enforcing
a charging lien as part of post-judgment proceedings almost always will be faster and less expen-
sive than filing a separate lawsuit. Finally, a lawyer who commences a separate lawsuit to collect
an unpaid bill from a client is likely to provoke a counterclaim for breach of contract or legal mal-
practice. By comparison, the client is likely to be far more constrained in his or her ability to
assert a counterclaim when the lawyer seeks to enforce his or her charging lien in the action in
which the liened claim was filed or judgment entered.37

In some circumstances, such as where the lawyer seeks to enforce a charging lien on a
claim that was never “in suit,” the lawyer will have no option but to file an independent lawsuit.
Both the client and the judgment debtor or person against whom the liened claim was filed are
necessary parties to such an action. There is no right to a jury trial in proceedings to enforce a
charging lien.38
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A lawyer may lose his or her charging lien if he or she does not seek to enforce it prompt-
ly.3? Unfortunately, there is no readily apparent statute of limitations prescribing the period within
which a lawyer must seek to enforce a charging lien, and the existing cases provide little guid-
ance. Courts merely have held that a lawyer must seek to enforce his or her charging lien “within
a reasonable time.”40

As a general rule, a charging lien will take priority over rights asserted by third parties,
such as judgment liens, tax liens, or assignments of claims or judgments, only to the extent that the
lawyer gave proper notice before the third party acquired or asserted its right.4! Put differently, the
priority of the lawyer’s charging lien does not relate back to the date services were commenced.42
For example, the Colorado Supreme Court held in In re Estate of Benney*? that a lawyer’s charging
lien would take priority over the State of Colorado’s claim for recoupment of costs and fees in-
curred in providing a criminal defense for the client in separate proceedings only if the lawyer filed
notice of the charging lien before the state reduced its claim for recoupment to judgment. Similarly,
a lawyer’s charging lien on a judgment will take priority over the judgment debtor’s right to set off
an opposing judgment against the lawyer’s client if the lawyer gave notice of the charging lien
before the judgment debtor filed its motion to offset the opposing judgments.44

A lawyer can waive his or her right to assert a charging lien. For example, in In re
Marriage of Rosenberg,*S the court held that a law firm waived its right to assert a charging lien
by proceeding to represent the client after she expressly deleted the following term from the law
firm’s engagement letter: “To secure payment of past due fees, costs and late charges, to which no
written objection has been made within the 30-day period referred to above, you hereby grant us a
lien against all assets owned by you, and agree that we may proceed to obtain or perfect and
record such lien without notice to you.” Asserting a charging lien that a lawyer previously waived
may be grounds for disciplinary action.*6

A lawyer asserting a charging lien must be careful to avoid a number of ethical pitfalls
that could result in adverse disciplinary action. First and foremost, the existence of a charging lien
does not authorize the lawyer to convert or dispose of money or property in which the client may
claim an interest, such as funds received in satisfaction of a judgment obtained for the client.4”
Under C.R.S. § 12-5-119, the lawyer must first reduce the charging lien to a judgment. The
lawyer may then proceed to execute on that judgment as he or she would on any other judgment.

A related ethical problem arises when a lawyer tries to enforce a charging lien by record-
ing a lien against real property with a county clerk and recorder’s office.*8 In People v. Smith,*°
the Colorado Supreme Court disciplined a lawyer for recording a lien on real property where the
lawyer had not assisted in obtaining a judgment preserving the client’s rights in the property. At
least one commentator has interpreted Smith as a blanket prohibition against a lawyer recording a
lien on real property, regardless of whether the lawyer has a valid charging lien on the property.>0
Given the uncertainty surrounding the scope of the holding in Smith, a lawyer asserting a charging
lien on a judgment preserving his or her client’s rights in real property should move to enforce the
lien as soon as practicable after entry of judgment. Once the lawyer has moved to enforce the
charging lien, he or she may record a notice of /is pendens against the real property pursuant to
C.R.S. § 38-35-110.
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A lawyer also must be cautious not to assert a charging lien for more than the fees, costs,
and other disbursements related to the liened claim or judgment. The charging lien is easily con-
fused with the retaining lien, which, as discussed below, permits a lawyer to retain client docu-
ments and property until the general balance of fees due from the client is paid. Some commenta-
tors have suggested, incorrectly, that a lawyer also may assert a charging lien until the general bal-
ance of fees due from the client is paid, regardless of whether the fees relate to the liened claim.5!
However, asserting a charging lien for fees earned on a matter unrelated to the liened claim clear-
ly has been found to be a violation of the Rules of Professional Conduct and grounds for discipli-
nary action.>2 The Colorado Supreme Court’s decision in People v. Mills is illustrative.53 In Mills,
a lawyer was disciplined for asserting a charging lien on $4,079.83 in settlement proceeds that he
had received for the client, despite the fact that the general balance for legal services rendered to
the client exceeded that amount and despite the fact that the lawyer’s retaining lien on the full
$4,079.83 was unchallenged. The court found that the lawyer engaged in misconduct because the
amount of his valid charging lien was limited to only $500.54

The Ethics Committee of the Colorado Bar Association has opined that it would be uneth-
ical for a lawyer, such as a special advocate, guardian ad litem, or criminal defense lawyer, to
assert a charging lien where the representation does not involve obtaining money or property for
the client.3> This may be a largely theoretical concern, however, given that a lawyer is unlikely to
assert a charging lien in cases where there is no money or property to lien.

Finally, it bears note that a lawyer holding funds subject to a claim of a charging lien by
another lawyer subjects himself or herself to disciplinary action as well as potential civil liability
by disbursing the funds without making provisions for the charging lien.56 Under such circum-
stances, a lawyer must keep any property subject to a disputed claim of lien separate until the
respective interests of the lawyer claiming the lien, the client, and any other interested parties are
resolved.>’

§ 13.2.3—Retaining Liens

Under Colorado law, a lawyer has the right to assert a retaining lien for the general balance
of compensation owed by the client on any money, securities, books, papers, files, or other property
belonging to the client that has come into the lawyer’s possession during the course of his or her
professional employment.58 The lien attaches once an attorney has completed compensable work.59
The lawyer has a right to withhold such property from the client until the client has paid the law-
yer’s bill in full.®0 The retaining lien derives its power from the inconvenience or harm that the
client will suffer so long as he or she is deprived possession of the liened property.6! The stronger
the client’s need for the liened files or other property, the more likely he or she will be “persuaded”
to pay the bill. The retaining lien properly has been analogized to a hostage situation.62

The retaining lien does not entitle the lawyer to convert client property to his or her own
use, and any liened property must be held in escrow.63 Client funds subject to a retaining lien
must be kept in an interest-bearing trust account.®4 Likewise, the lawyer must not lose or mishan-
dle any liened property.65
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At the outset of this section, it was noted that, “generally speaking,” C.R.S. § 12-5-119
sets forth the lawyer’s charging lien, and C.R.S. § 12-5-120 sets forth the retaining lien. Each
statute, however, describes certain elements of both types of liens. To the extent that C.R.S. § 12-
5-119 provides the lawyer with a lien on “money [or] property . . . in [the lawyer’s] hands,” it is
describing a retaining lien, not a charging lien. By the same token, although a plain reading of
C.R.S. § 12-5-120 would appear to give a lawyer “a lien for a general balance of compensation . . .
upon money due to his client in the hands of the adverse party in an action or proceeding in which
the attorney was employed from the time of giving notice,” courts have interpreted this language
as creating a charging lien, not a retaining lien.66

A lawyer is not required to give formal notice of his or her retaining lien. Physical posses-
sion of the client’s property is sufficient to perfect the lawyer’s retaining lien as against third par-
ties. Likewise, a lawyer need not take any formal action to enforce a retaining lien. The lawyer
enforces the lien simply by refusing to return the client’s papers or other property. As the goal is
to persuade the client to pay the bill, the lawyer should explain his or her right to assert a retain-
ing lien under Colorado law and the reasons for asserting the lien.

There are few recognized exceptions to the lawyer’s right to assert a retaining lien. One
such exception is that a lawyer’s retaining lien will yield to a valid subpoena issued on behalf of a
third party seeking discoverable documents.®7 Of course, a court should not enforce a subpoena
issued by subsequent counsel for the client seeking discovery of the client’s own files when doing
so would frustrate the lawyer’s retaining lien.

A lawyer may waive his or her right to assert a retaining lien. In People v. Brown,8 for
example, a lawyer was found to have waived his right to assert a retaining lien on papers where
the lawyer’s associate had given assurances that the papers would be returned. Likewise, a lawyer
who files a collection suit against her or his client to recover unpaid costs and fees waives a
retaining lien on papers that are relevant to the fee dispute.©?

A court may require a lawyer to release his or her retaining lien on client property if the
client is willing to post a bond large enough to cover the entire unpaid bill for fees and costs.”0
Courts in other jurisdictions have held that the lawyer’s right to assert a retaining lien must yield
when an important personal liberty interest of the client is at stake, as when the papers are essen-
tial to the defense of a criminal charge.”! Courts in other jurisdictions also have recognized an
exception to the lawyer’s right to assert a retaining lien when the client is financially unable to
post a bond or pay the lawyer’s bill.”2

Frequently, a lawyer will assert a retaining lien when the client terminates the lawyer’s
services and employs a new lawyer to handle the matter. A lawyer may not assert a retaining lien
against a client’s files if he or she has been discharged or removed from a particular case due to
“serious” professional misconduct in the handling of the client’s affairs.”? Similarly, a lawyer
loses the right to assert a retaining lien on his or her client’s files if the lawyer engages in conduct
resulting in suspension or disbarment.” In such cases, the release of the client’s files does not
prejudice the lawyer’s right to assert a claim for unpaid fees or costs.”> The lawyer may also
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waive the right to assert a retaining lien when the lawyer withdraws without just cause or reason-
able notice.”® A lawyer does not waive his or her right to assert a retaining lien over the client’s
files or other property when the withdrawal results from mere disagreements with the clients.”’

A lawyer’s retaining lien does not authorize him or her to move client funds out of an
interest-bearing trust account to the firm’s operating account or personal account without the
client’s prior approval or a judgment permitting him or her to do so.”8 Mishandling or conversion
of retained money or property is grounds for disciplinary action.”®

Further, a lawyer may not ethically assert a retaining lien unless the client has failed to
perform his or her obligations under the fee agreement.80 The assertion of an unfounded retaining
lien is grounds for disciplinary action.3! The improper assertion of a retaining lien may subject the
lawyer to civil liability, including claims for negligence or conversion.82 Before asserting a retain-
ing lien, the lawyer should make sure that any conditions precedent to the lawyer’s right to pay-
ment have been satisfied and that the client is in default on the bill for costs and fees.83

Where the lawyer is representing the client on a contingent fee basis and the relationship
terminates prior to the occurrence of the contingency, the lawyer may assert a retaining lien only
for unpaid costs and, to the extent the lawyer provided some initial notice to the client of his or
her right to seek recovery in quantum meruit, for the reasonable value of the lawyer’s services.8
A lawyer’s use of a retaining lien to coerce payment of a greater fee than the lawyer is entitled to
receive can be grounds for suspension or disbarment.85

§ 13.2.4—Other Security Interests In Client Property

C.R.S. §§ 12-5-119 and -120 do not, in and of themselves, limit the types of security
interests that a lawyer may acquire in client property. Thus, with some exceptions discussed
below, a lawyer may acquire a security interest in client property not in the lawyer’s possession,
such as a mortgage on real property.86

When acquiring a security interest in client property other than the statutory liens created
by C.R.S. §§ 12-5-119 and -120, the lawyer must comply with Rule 1.8(a) of the Rules of
Professional Conduct.8’ Any agreement provided the lawyer with such a security interest must be
“fair and reasonable to the client” and must be “fully disclosed and transmitted in writing to the
client in a manner which can reasonably be understood by the client.”88 In addition, the lawyer
must inform the client that independent counsel may be advisable and must give the client a rea-
sonable opportunity to seek such independent counsel.8? Finally, the client must consent to the
agreement in writing.90

Colo. RPC 1.8(j) limits the circumstances under which a lawyer ethically may acquire an

interest, including a lien, on claims belonging to the client or property that is the subject matter of
litigation that the lawyer is conducting for a client. Colo. RPC 1.8(j) provides:
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A lawyer shall not acquire a proprietary interest in the cause of action or subject mat-
ter of litigation the lawyer is conducting for a client, except that the lawyer may:

(1) acquire a lien granted by law to secure the lawyer’s fee or expenses; and
(2) contract with a client for a reasonable contingent fee in a civil case.

Accordingly, C.R.S. §§ 12-5-119 and -120 provide the exclusive means by which a lawyer may
ethically acquire a security interest in a cause of action or subject matter of litigation in which the
lawyer is representing the client.!

The prohibition created by Colo. RPC 1.8(j) is not limited to claims in litigation; rather, it
applies whenever the client has consulted the lawyer about a right that is genuinely disputed and
likely to become the subject of litigation, and the lawyer agrees to pursue the claim.92 Colo. RPC
1.8(j) does not prohibit a lawyer from acquiring an interest in claims or the subject matter of liti-
gation in which he or she is not representing the client.

Other types of security arrangements may implicate other Rules of Professional Conduct.
For example, although it is generally agreed that a lawyer may accept an equity interest in a client
in lieu of cash fees, a lawyer doing so must comply with Rules 1.5(a), 1.7(b) and (c), and 1.8(a)
of the Rules of Professional Conduct.?? In general, the ethical considerations present where a
lawyer acquires an equity interest in his or her client also will be implicated where payment of the
lawyer’s fee is secured by stock in a corporate client. The lawyer may not acquire such a security
interest if doing so will create a conflict between the lawyer’s interests and those of the client.
Colo. RPC 1.8(j) would operate to prohibit the lawyer representing a corporate client in litigation
from acquiring a security interest in the client’s stock.

§ 13.2.5—Who Owns The File?

Colo. RPC 1.16(d) provides, in relevant part, “Upon termination of representation, a law-
yer shall take steps to the extent reasonably practicable to protect a client’s interests, such as . . .
surrendering papers and property to which the client is entitled . . . . The lawyer may retain papers
relating to the client to the extent permitted by law.”®4 Unless the lawyer is asserting a valid
retaining lien, failure to surrender papers to which the client is entitled is grounds for disciplinary
action.%’

Although the client clearly is entitled to documents that he or she provided to the lawyer,
the client is not necessarily entitled to every document that may be in the lawyer’s files. In evalu-
ating whether the client is entitled to a particular document, the focus of the inquiry is whether the
client reasonably needs that document to protect his or her interests.?

In general, end-product documents prepared for the client, such as contracts, wills, articles
of incorporation, pleadings, and so forth must be surrendered. Even documents that qualify as
attorney work product in the classic sense — legal research and memoranda, drafts of pleadings
and correspondence, and notes of client or witness interviews — must be delivered to the client.%7
To the extent that the lawyer has kept drafts of documents prepared for the client, they should be
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surrendered as well. Any doubts as to whether the client is entitled to a particular document
should be resolved in favor of the client.

A lawyer may refuse to surrender papers to the extent that doing so would violate a duty
of confidentiality or nondisclosure under the Rules of Professional Conduct or otherwise imposed
by law.?8 For example, the lawyer may have used a document originally created for a previous
client as a template or basis of a document prepared for the client demanding surrender of the file.
The lawyer need not — and, indeed, should not — surrender the original document created for the
previous client. Documents stored in electronic format, such as Microsoft Word® or WordPerfect®
files, pose a particular problem in this regard. When a file created for one client is modified
for another client and then saved, the modified document may contain hidden “metadata” from
the original document. Before surrendering an electronic document to the client, the lawyer
should verify that any metadata referring to other clients or confidential information has been
stripped from the document.

A lawyer also may refuse to surrender “personal attorney work product” that may be con-
tained in the client’s file.?® Documents that fall into the category of personal attorney work prod-
uct include conflicts checks, personnel assignments, calendars, to-do lists, billing records, and
other internal law-office administration documents that the client would not reasonably need to
protect his or her interests.100 Occasionally, the file may contain notes or messages written by a
lawyer or staff member that reflect purely personal observations not intended to be shared with
persons outside the office. Such notes or messages may be withheld unless disclosure is reason-
ably necessary to protect the client’s interests. The lawyer may also summarize or redact such per-
sonal observations as appropriate to protect the interests of both the lawyer and client.101

A lawyer should make copies of any documents before surrendering them to the client if
there is even the slightest possibility of the client asserting a malpractice claim in the future.
Absent an agreement to the contrary, the lawyer must bear the costs of making copies of any doc-
uments that he or she wishes to retain.!02 Although provisions in fee agreements that condition
surrender of the file upon the client’s payment of copying costs are presumed to be enforceable,
any copy costs charged to the client must be reasonable.103 Moreover, a lawyer may not condition
surrender of documents necessary to the protection of the client’s interests under the following
circumstances:

* The lawyer has been suspended or disbarred from the practice of law;

* The client terminated the relationship due to serious professional misconduct in han-
dling the client’s affairs;

* The client needs the documents to protect an important liberty interest; or

* The client is financially unable to pay copying charges.

Ordinarily, a lawyer is required to surrender papers only after the client requests them.104
This is particularly the case where the matter in which the lawyer represented the client has been
resolved and no further work needs to be performed. Assuming no retaining lien is being asserted,
a lawyer must surrender papers to the client promptly after being asked.!05 A lawyer may request
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a reasonable period of time to produce papers to which the client is entitled unless immediate pro-
duction is necessary to protect the client’s interests.

Because Colo. RPC 1.16(d) imposes an obligation on lawyers to take steps to protect the
client’s interests, circumstances may require a lawyer to take affirmative measures to identify and
surrender papers that the client reasonably needs. For example, where representation is terminated
while a matter is pending and the client will need the file to meet imminent deadlines, the lawyer
should surrender papers to which the client is entitled without awaiting a specific request.106
A lawyer who has been suspended or disbarred is required to deliver to each client all papers and
property to which the client is entitled.107

§ 13.3 « COLLECTION ACTIONS

It is normal for a lawyer to be incensed by a client’s refusal to pay the bill, and the
lawyer’s instinct often is to sue the client. After all, lawyers are trained to resolve such disputes
through litigation. There is no ethical prohibition against filing a lawsuit against a client who has
failed to pay his or her bill or assigning claims to a collection agency.108

Nevertheless, filing a collection action against a client should be viewed as a last resort.
As lawyers so often tell their clients, litigation is expensive, time consuming, and stressful.
Occasionally, a client who has been served with a complaint actually will pay the bill or will
default, leaving the lawyer to track down the client’s assets. All too frequently, however, filing a
collection action against a client results in a counterclaim for legal malpractice against the
lawyer.109 The lawyer then must notify his or her insurance carrier, which will appoint counsel to
defend against the counterclaim and require the lawyer to pay the costs of defense up to his or her
deductible. Regardless of whether the malpractice claim is meritorious, it is likely to eclipse the
collection claim and become the primary focus of the case. The net result is that the lawyer finds
himself or herself embroiled in a lawsuit that demands vastly more time, money, and emotional
energy than anticipated. Before suing a client, a lawyer should carefully weigh the costs of litiga-
tion, in terms of time, money, and stress, against the amount of the judgment that the lawyer is
likely to obtain and be able to collect. There is no point in spending countless hours and thou-
sands of dollars suing a client who truly lacks the financial ability to pay the lawyer’s bill.

Typically, a lawyer suing a client to collect an unpaid bill will assert claims for both
breach of contract and unjust enrichment, also known as quantum meruit. Due to the fiduciary
relationship between the lawyer and client, the proof required to prevail on a claim for breach of a
fee agreement is greater than that required of a plaintiff in an ordinary contract case.!!0 In addition
to proving the ordinary elements of a claim for breach of contract — namely, the existence of a
valid contract, the lawyer’s performance of any conditions precedent to the client’s duty to pay the
lawyer’s fee, and the client’s failure to pay the lawyer’s fee due under the contract — the lawyer
must demonstrate the following: (1) the fee agreement was fairly and openly made; (2) the client
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was given full knowledge of the relevant facts and his or her legal rights; and (3) the services per-
formed by the lawyer were reasonably worth the fees due under the agreement.!!!

Where the lawyer completed the services he or she was hired to perform under a non-con-
tingent fee agreement, the lawyer will be entitled to recover the fees due under the agreement,
provided such fees are not unreasonable.!!2 If, for reasons other than misconduct by the lawyer,
the client-lawyer relationship is terminated before the lawyer has completed the services that he or
she was hired to perform, then the lawyer generally may recover the lesser of the reasonable value
of services rendered or compensation due under the fee agreement.!13 A judge or arbitrator may
award the ratable proportion of compensation due under the fee agreement to the extent that the
lawyer has performed severable services and that such compensation would not burden the
client’s choice of counsel or ability to replace counsel.!14 A lawyer is not entitled to fees for serv-
ices that had not yet been performed at the time he or she withdrew from representation or was
discharged.!15 In a litigation matter, for example, it would be appropriate for a court to award
compensation due under an hourly rate fee agreement for time that the lawyer spent performing
discrete tasks, such as preparing motions and pleadings, drafting or responding to written discov-
ery, and taking or defending depositions. A more difficult question concerns the lawyer’s right to
compensation for time spent familiarizing himself or herself with the facts of the case or applica-
ble law. If the amount of time spent studying the file or applicable law is disproportionately large
in view of the limited tasks that the lawyer completed for the client, then allowing compensation
for such time at an hourly rate would burden the client’s ability to obtain replacement counsel
because the client would have to pay twice for the same work.116

A contingent fee agreement generally may be enforced through a claim for breach of
contract as long as the agreement substantially complies with the requirements of Chapter 23.3
of the Colorado Rules of Civil Procedure.!l7 An issue that arises frequently is the amount of
compensation, if any, a lawyer may recover if representation under a contingent fee agreement is
terminated prior to settlement or entry of judgment. A contingent fee agreement must contain “a
statement of [any] contingency upon which the client is to be liable to pay compensation other-
wise than from amounts collected for him by the attorney.”!!8 For example, the contingent fee
agreement may require the client to pay the lawyer a flat fee or on an hourly rate or on a quan-
tum meruit basis if the representation is terminated before settlement or entry of judgment.
Assuming the fee agreement substantially complies with Chapter 23.3 of the Colorado Rules of
Civil Procedure, terms providing an alternative reasonable fee will be enforceable through a
claim for breach of contract.!1®

In the event that the fee agreement is found to be unenforceable, the lawyer may be able
to recover fees in quantum meruit under a theory of unjust enrichment. Generally, a lawyer is
entitled to the reasonable value of his or her services if he or she withdrew for a justifiable reason
or if the client terminated the lawyer without cause.!20 Special rules apply to the recovery of fees
in quantum meruit where the lawyer represented the client under a contingent fee agreement
found to be unenforceable, such as an oral contingent fee agreement. A lawyer who successfully
completes the services for which he or she was retained under an unenforceable contingent fee
agreement is entitled to recovery in quantum meruit.12! Where representation under a contingent
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fee agreement is terminated prior to settlement or entry of judgment, however, the lawyer may
recover fees in quantum meruit only if the client received notice of that possibility in the fee
agreement or a subsequent written agreement.122

To recover in quantum meruit, a lawyer must prove the following: (1) at the lawyer’s
expense, (2) the client received a benefit, (3) under circumstances that would make it unjust for
the client to retain the benefit without paying.123 A “benefit” denotes any form of advantage
obtained by the client.124

The following factors are considered in determining the reasonable value of a lawyer’s
services, whether the lawyer is pursuing a claim for breach of contract or seeks recovery of fees in
quantum meruit:

1) The time and labor required, the novelty and difficulty of the questions involved, and
the skill requisite to perform the legal service properly;

2) The likelihood, if apparent to the client, that the acceptance of the particular employ-
ment will preclude other employment by the lawyer;

3) The fee customarily charged in the locality for similar legal services;

4) The amount involved and the results obtained;

5) The time limitations imposed by the client or by the circumstances;

6) The nature and length of the professional relationship with the client;

7) The experience, reputation, and ability of the lawyer or lawyers performing the
services; and

8) Whether the fee is fixed or contingent.!25

Expert testimony usually is required to establish the reasonableness of the lawyer’s fee.126
Although the lawyer who rendered services can give expert testimony regarding the reasonable-
ness of his or her own fee, the finder of fact is likely to give greater weight to testimony by a
lawyer without a stake in the litigation. It is unnecessary, and in some instances may be harmful,
to hire a lawyer who is recognized as a specialist in his or her field to give expert witness on the
reasonableness of a fee. Ideally, a lawyer hired to give expert testimony will have similar creden-
tials to the lawyer seeking to recover his or her fee.

If the lawyer’s damages are liquidated — that is, readily determinable by multiplying an
hourly rate set forth in the contract by the number of hours worked, and adding any itemized
expenses or disbursements authorized by the contract — the limitations period for commencing an
action for breach of contract against the client is six years.!27 However, if the amount of the
lawyer’s damages are not liquidated, then any claim for breach of contract against the client is
subject to a three-year statute of limitations.!28 Likewise, the limitations period on a claim for
quantum meruit is only three years.!129 Consequently, lawyers seeking to collect their fees should
assert claims for both breach of contract and quantum meruit, and any action against the client
should be filed within the shorter, three-year limitations period. The lawyer may gain a strategic
advantage by delaying filing a lawsuit against a former client until the expiration of the two-year
limitations period applicable to any counterclaim by the client sounding in legal malpractice.
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§ 13.4 - ARBITRATION AND MEDIATION OF FEE DISPUTES

The Rules of Professional Conduct encourage lawyers to consider alternatives to litiga-
tion, such as arbitration or mediation, to resolve fee disputes with clients. The official comments
to Colo. RPC 1.5 provide, in part, “If a procedure has been established for resolution of fee dis-
putes, such as an arbitration or mediation procedure established by the bar, the lawyer should con-
scientiously consider submitting to it.”130 Clauses in fee agreements requiring the lawyer and
client to arbitrate fee disputes generally will be enforced.!3!

There are a number of reasons to prefer arbitration or mediation of a fee dispute to litiga-
tion. Arbitration and mediation are faster and usually less expensive means of resolving a fee dis-
pute than litigation. Both lawyers and clients may appreciate that proceedings in arbitration and
mediation, unlike litigation, are confidential and do not become a matter of public record.

The Colorado Bar Association offers fee arbitration services to Colorado lawyers and
their clients. Participation in the fee arbitration program is voluntary, and only fee disputes greater
than $100 are considered. A lawyer or client interested in arbitrating a fee dispute must send a let-
ter to the Legal Fee Arbitration Committee at 1900 Grant Street, Suite 900, Denver, CO 80203-
4336, stating the amount of the fee dispute, listing the full names and addresses of the parties, and
requesting that the dispute be submitted for arbitration. The committee will notify the parties that
it has received the request for fee arbitration and that the arbitration process will be suspended for
30 days to give the parties an opportunity to settle the dispute themselves. If no settlement is
reached, the parties are asked to sign an agreement to submit the dispute to arbitration and to
complete a form setting forth their positions in the fee dispute. If all parties agree to arbitration, a
hearing will be set at which the parties may present witnesses and evidence. Following the hear-
ing, the committee will issue a final written determination setting forth the amount of the fee, if
any, that the client must pay. The committee’s order then may be made an order of the court and
enforced pursuant to the Federal Arbitration Act or Uniform Arbitration Act.!32
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