Chapter 30
LIABILITY TO THIRD PARTIES

Justin G. Blankenship, Esq.*
Starrs Mihm & Caschette LLP

Michael T. Mihm, Esq.*
Starrs Mihm & Caschette LLP

§ 30.1

§ 30.2

SYNOPSIS
LIABILITY TO THIRD PARTIES — GENERALLY

§ 30.1.1—Duties To Non-Clients
§ 30.1.2—Assumptions Of Duties To Non-Clients

POSSIBLE CLAIMS BY THIRD PARTIES

§ 30.2.1—Negligent Misrepresentation

§ 30.2.2—Malicious Prosecution

§ 30.2.3—Abuse Of Process

§ 30.2.4—Invasion Of Privacy

§ 30.2.5—Interference With A Prospective Economic Relationship
§ 30.2.6—Defamation And Liability For Statements Made In The Course Of Litigation
§ 30.2.7—Aiding And Abetting A Breach Of Fiduciary Duty

§ 30.2.8—Civil Conspiracy Claims

§ 30.2.9—Consumer Protection Act Claims

§ 30.2.10—Conversion And Civil Theft

§ 30.2.11—Fraud

§ 30.2.12—Subrogation And Indemnity

§ 30.2.13—Employee Retirement Income Security Act (ERISA)

§ 30.1 < LIABILITY TO THIRD PARTIES — GENERALLY

The general rule is that a plaintiff who does not have a client-lawyer relationship with a

lawyer may not recover for legal malpractice against the lawyer in the absence of fraud or
malice.! See the discussion regarding the client-lawyer relationship in Chapter 2. The policy rea-
sons that courts have traditionally used to limit a lawyer’s liability to non-client third parties are
(1) the consideration of the lawyer’s duty of loyalty and effective advocacy for his or her client;
(2) the nature of the adversarial relationship between a lawyer and other parties; and (3) the
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§ 30.1 Lawyers’ Professional Liability in Colorado

potential exposure to an unlimited number of third parties if a lawyer’s duty is extended to parties
who are not clients.2 Although courts have created numerous exceptions to the bar against liability
to non-clients, the general prohibition has been repeatedly affirmed in Colorado.

§ 30.1.1—Duties To Non-Clients

In the vast majority of claims against lawyers by non-clients, courts have found that the
lawyer owed no duty to the non-client. One notable exception distinguished by Colorado courts is
that they have allowed a claim by a third-party non-client for restitution. In Berger v. Dixon &
Snow, P.C.,3 the defendant lawyers obtained a judgment of $437,000 in favor of their client and
against the plaintiff’s predecessor-in-interest. The judgment was satisfied and the law firm took a
percentage of the recovery as a contingency fee. In a subsequent determination, the plaintiff, a
bankruptcy trustee, obtained a $235,000 reduction in the judgment. The trustee then sought to
recover $78,333 from the defendant lawyers, which represented the lawyers’ portion of contin-
gency fee based on the $235,000 reduction of the judgment. The court found that the trustee could
assert a claim for restitution.# The court distinguished claims for relief based on an alleged duty
owed to a third party, noting that a claim for equitable restitution does not depend upon a breach
of a duty and that restitution is obtainable without finding of fault or misconduct.’

Duties to Devisees, Beneficiaries, and Heirs

Colorado courts have been clear that a lawyer owes no duty of care to the third-party ben-
eficiaries of a will. In Shriners Hospital v. Southard,® the Colorado Court of Appeals found that an
intended third-party beneficiary of a client’s will did not have standing to assert a professional
negligence claim against the lawyer for the decedent. The defendant lawyer had drafted a trust for
a client that placed most of the client’s assets in the trust. The dispositive provisions of the trust
were identical to those of the client’s existing will, which provided for a bequest to Shriners
Hospital and designated Shriners Hospital as the residuary beneficiary of the estate.” Soon there-
after, the lawyer drafted a codicil to the client’s will bequesting money to two other persons. The
client then had the lawyer alter her trust to leave all assets to the same two persons named in the
codicil. The lawyer amended the trust without also revising the client’s will. Upon the client’s
death, the two persons received the trust assets.

Shriners Hospital brought a malpractice action, claiming the defendant lawyer was negli-
gent in drafting the revised trust agreement because he did not confer personally with the client to
determine her mental competency.® The court dismissed the hospital’s claim, finding that the hos-
pital lacked standing to assert the malpractice claim.? The court reasoned that a lawyer has a duty
to act in the best interest of his or her client, and is liable to non-clients only for injuries caused by
the lawyer’s fraudulent, malicious, or intentionally tortious conduct.!? The court found that
because the hospital’s complaint alleged “simple negligence rather than fraudulent, malicious or
intentionally tortious conduct,” the lawyer had no duty to the hospital.l!

Duties to Spouses or Children
Similarly, Colorado precedent holds that a lawyer owes no duty to a client’s family. In

Klancke v. Smith,'? the court of appeals affirmed the trial court’s dismissal of claims of negligence
and breach of fiduciary duty asserted against the defendant lawyers because the lawyers did not
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Liability to Third Parties § 30.1.1

have a client-lawyer relationship with the plaintiffs and, thus, no duty. The lawyers represented a
wife in a wrongful death claim arising from the death of her husband in an airplane crash. The
plaintiffs in the malpractice action, children of the decedent and stepchildren of the wife, attempt-
ed unsuccessfully to intervene in the wrongful death action, apparently because of a justifiable
fear that their stepmother would not uphold her fiduciary duty to distribute the proceeds of any
settlement or judgment. The lawyers obtained a favorable judgment in the wrongful death action,
and distributed the proceeds to the wife.!3 Thereafter, the deceased husband’s children sought
unsuccessfully to recover a portion of the wrongful death proceeds from the wife. When the wife
filed a petition for bankruptcy, the children filed an action against the lawyers, claiming that the
lawyers owed them a duty to ensure that any wrongful death proceeds recovered were shared with
them. 14

The court found that the lawyers owed no duty to their client’s stepchildren.!5 The
stepchildren had not retained the defendant lawyers to represent them. In fact, an adversarial rela-
tionship existed between the stepchildren and the client, making it impossible for the lawyers to
represent the stepchildren as well.1¢ The court found that absent a client-lawyer relationship, a
lawyer is liable for injuries to third parties only if his or her conduct is fraudulent or malicious.!?

The Colorado Court of Appeals likewise dismissed malpractice claims asserted by a child
of a client in McGee v. Hyatt Legal Services, Inc.!3 In that case, a mother hired the Hyatt law firm
to represent her in a marriage dissolution action. As part of its representation, the law firm assisted
the mother in obtaining temporary joint child custody orders. Thereafter, the mother became dis-
satisfied with the temporary orders and sought sole custody of her child. The Hyatt law firm
obtained a court-ordered custody evaluation and a continuance for the permanent orders hearing
until after completion of the evaluation six months later. Thereafter, the mother retained new
counsel, who moved to modify the temporary orders and arranged for the completion of the cus-
tody evaluation. The evaluation report recommended joint custody, and the court entered an order
for joint custody of the child.!® The mother and child then filed a lawsuit against the Hyatt firm.
The jury awarded damages to both the mother and the child.20 The Colorado Court of Appeals
reversed, finding that the child could not recover against the Hyatt law firm because the law firm
owed no duty to the child.2! “An attorney, while performing his obligations to his client, is liable
to third parties only when his conduct is fraudulent or malicious.””22

Duties to Officers and Directors of a Client Corporation
It is a longstanding rule of Colorado law that a corporate officer or shareholder has no

standing to bring suit individually on behalf of a corporation against an alleged tortfeasor to
recover damages for an injury to the corporation.23 “Where a corporation is harmed by some
action of a third party, the right to seek redress for that wrong belongs to the corporation . . . .
Since the wrong is to the corporation, the shareholders cannot recover separately for the indirect
harm to their stock.”?# The Rules of Professional Conduct affirm this rule, providing that “[a]
lawyer employed or retained by an organization represents the organization which acts through its
duly authorized constituents, and the lawyer owes allegiance to the organization itself, and not its
individual stockholders, directors, officers, employees, representatives, or other persons connected
with the entity.”25
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§ 30.1.1 Lawyers’ Professional Liability in Colorado

The Colorado Court of Appeals has ruled, albeit somewhat obliquely, that a lawyer does
not have a client-lawyer relationship with a corporation’s shareholders simply because the lawyer
is representing the corporation. In Schmidt v. Frankewich,?6 the plaintiff shareholders were also
the personal guarantors of the corporation’s loan. When the corporation defaulted, both the com-
pany and the individual shareholders were sued.2” The shareholders relied on the company’s
lawyers to stay the proceedings, and ended up being in default when no responsive pleadings had
been filed.2® The plaintiffs then sued the defendant lawyers on a third-party beneficiary theory.2?
The court upheld the dismissal of the legal malpractice claim, refusing to extend the prohibition of
suits by non-client third parties in the absence of fraud or malice.30 In doing so, the court cited
three policy concerns in maintaining the prohibition against third party suits: “(1) the attorney’s
duty of loyalty and effective advocacy of his client; (2) the nature of the adversarial relationship
between an attorney and other parties; and (3) the potential liability to an unlimited number of
third parties if attorney liability to third parties is extended.”3!

A lawyer may directly or impliedly establish a client-lawyer relationship with sharehold-
ers, but they are otherwise not clients and are not third-party beneficiaries of the corporation’s
contract with the lawyer.32 There appears to be no reason, however, why shareholders could not
assert a derivative action against a lawyer pursuant to C.R.C.P. 23.1. If the corporation refuses to
prosecute the legal malpractice action, the action would then be brought in the name of the corpo-
ration, as opposed to the individual shareholder, but would be subject to all of the limitations of
C.R.C.P. 23.1.

Duties to Owners of a Closely Held Business
The principle that a corporate officer or shareholder has no individual standing to bring

suit on behalf of a corporation applies with equal force to closely held corporations. As stated by
the Colorado Supreme Court in Industrial Com. of Colorado v. Lavach,33 “Even where all the
stock is owned by a sole shareholder, there seems no adequate reason to depart from the general
rule that the corporation and its shareholders are to be treated as distinct legal persons.” This rule
of standing applies even where the value of the shareholder’s stock has been diminished by the
third party’s tort.34 Thus, although the corporation may be owned by only a handful of sharehold-
ers, or even one, the lawyer’s duty is still to the corporation, not to the shareholder. That share-
holder would still have to file a derivative suit against the negligent lawyer on behalf of the
corporation.

Where a lawyer represents a large group of clients who are not recognized as a legal enti-
ty, however, a client-lawyer relationship exists with each member of the group.3>

Duties to Business Partners

A lawyer representing a joint venture or partnership does not have a client-lawyer rela-
tionship with individual partners and, thus, no liability to the partners for malpractice.3¢ As the
Colorado Court of Appeals held in Turkey Creek, LLC v. Rosania,7 “[T]he fact that an attorney
represents a partnership does not, standing alone, create an attorney-client relationship with each
of the partners, for that transaction or otherwise.” Similarly, representing one partner does not cre-
ate a duty between the lawyer and the partnership or joint venture.38
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Liability to Third Parties §30.2.1

It is also worth noting that the existence of a partnership continues after the dissolution of
the partnership, until the winding up of the partnership affairs is complete,3* which may also
extend the lawyer’s duty longer than one might expect. Other jurisdictions have allowed a partner
to bring suit against a negligent lawyer during the winding up process.40

§ 30.1.2—Assumptions Of Duties To Non-Clients

A lawyer may end up owing a duty to a non-client by inadvertently creating a client-
lawyer relationship. A client-lawyer relationship is “established when it is shown that the client
seeks and receives the advice of the lawyer on the legal consequences of the client’s past or con-
templated actions.”! The relationship can be created expressly, or inferred from the conduct of
the parties.*2 “The proper test is a subjective one, and an important factor is whether the client
believes that the relationship existed.”#3 Thus, a lawyer who irresponsibly offers legal advice to a
non-client (who then relies upon that advice) may be found to have entered into a client-lawyer
relationship. A lawyer who believes that the client-lawyer relationship has terminated is advised to
communicate that clearly to a client, because that duty is deemed continuing until the client
understands or should reasonably understand it to have ceased.*4

Although there are no reported cases in Colorado, other jurisdictions have found that a
lawyer may, through some undertaking, owe a duty to a non-client without giving rise to a client-
lawyer relationship.4> The Restatement (Third) of the Law Governing Lawyers has adopted this
approach, stating that a lawyer owes a duty to a non-client to the extent that “the lawyer or (with
the lawyer’s acquiescence) the lawyer’s client invites the nonclient to rely on the lawyer’s opinion
or provision of other legal services, and the nonclient so relies . . . .40 These situations often arise
at loan closings, where a non-client may reasonably rely on some piece of advice offered by the
lawyer.47 Similar situations may arise when a lawyer offers some sort of opinion letter, but this is
more likely to surface in Colorado as an action for negligent misrepresentation.48

§ 30.2 - POSSIBLE CLAIMS BY THIRD PARTIES

Outside the usual framework of professional negligence, breach of fiduciary duty, and
breach of contract lie a number of other claims under which lawyers may be liable, including
intentional torts. In some cases, a lawyer may be liable to third-party non-clients.

§ 30.2.1—Negligent Misrepresentation

Despite the limitation on a lawyer’s liability to third-parties, a non-client may recover
from a lawyer for negligent misrepresentation.® Although several jurisdictions around the country
still cite lack of privity between a lawyer and a plaintiff asserting a negligent misrepresentation
claim as a basis for dismissal,0 privity is not a necessary element in Colorado.>! The tort of negli-
gent misrepresentation exists independently from a typical professional negligence claim.
Lawyers are most likely to run the risk of exposing themselves to liability when issuing some sort
of opinion upon which a third party may reasonably rely. The Restatement (Third) of the Law
Governing Lawyers has adopted the position that a lawyer may be liable to a non-client when “the
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§ 30.2.1 Lawyers’ Professional Liability in Colorado

lawyer or (with the lawyer’s acquiescence) the lawyer’s client invites the nonclient to rely on the
lawyer’s opinion or provision of other legal services, and the nonclient so relies . . . .”52

In Mehaffy, Rider, Windholz & Wilson v. Central Bank of Denver, N.A.,33 the lawyers repre-
sented the Town of Winter Park and the Winter Park Development Authority in connection with
notes and bonds issued by the authority to raise funds to build a new parking garage. Central Bank
of Denver, N.A., expressed an interest in purchasing certain notes. The authority’s plans for issuing
the notes had been approved by voters in a special election. However, before the bank purchased
the notes, the local school district and other government entities filed a lawsuit challenging the
authority’s issuance of the notes. The bank told the underwriters that it would not purchase the
notes if there was any risk that the lawsuit would succeed and cause the default on the notes. At the
request of the underwriter, two law firms issued opinion letters stating that, in the lawyers’ opin-
ions, the lawsuit had no merit. The opinion letters were provided to the bank. The bank purchased
$4 million in notes. Some months later, in February 1985, the authority issued $4.5 million in new
notes (1985 notes) to retire the 1984 notes. The lawyers advised the bank that the 1985 notes were
valid and, again, that in their opinion the lawsuit was without merit. The bank agreed to purchase
the 1985 notes but, before doing so, issued a “comfort letter” to the town and authority in which it
stated that it was relying on its own investigation of the facts relating to the transaction.

In April 1985, the district court dismissed the lawsuit. The plaintiffs in the lawsuit filed a
Motion for Reconsideration. In October 1985, the authority issued bonds to retire the 1985 notes.
The bank again desired an opinion letter and, again, the lawyers issued an opinion letter stating the
bonds were valid and the lawsuit was without merit. On October 16, 1985, the bank issued a sec-
ond comfort letter. On October 23, 1985, the trial court granted the Motion for Reconsideration.
On October 24, 1985, the bank purchased the new bonds. On March 11, 1986, the trial court grant-
ed partial summary judgment to the plaintiffs, invalidating the town’s approval of the financing
plan. Subsequently, the authority defaulted on payment of its bonds. The bank filed a lawsuit
asserting a negligent misrepresentation and malpractice claim against the lawyers who issued the
opinion letters arguing that it relied on the advice of the lawyers in purchasing the bonds and notes.

The Colorado Supreme Court held that Central Bank stated a claim for negligent misrep-
resentation, finding that the opinion letters contained mixed statements of law and fact that might
constitute misrepresentations of material fact on which to base a negligent misrepresentation
claim.>4 The court refused, however, to permit the banks to assert a professional negligence claim
against the lawyers, finding that the lawyers did not owe a duty of reasonable care to the banks.55

In Zimmerman v. Dan Kamphausen Co.,5¢ father Dan Kamphausen and son Dunbar
Kamphausen entered into a partnership and created a trust. The plaintiff and Dan Kamphausen
then entered into a contract for the sale of real estate secured by a promissory note. The defendant
law firm, representing Kamphausen and the partnership, issued an opinion letter to the plaintift,
opining that the partnership had the legal power to execute a guaranty of the note and perform its
obligations thereunder and that Dan Kamphausen Co. had the authority to sign the guaranty on
behalf of the partnership. The partnership, the trust, and another corporation owned by the father
guaranteed the real estate contract. Several years later, the partnership defaulted on the promissory
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Liability to Third Parties §30.2.2

note and the plaintiff foreclosed on the real estate. The father, the trust, and the father’s corpora-
tion confessed judgment. The plaintiff then commenced an action against the partnership and the
son to collect the remaining amount owed on the real estate and against the law firm for negligent
misrepresentation.

The trial court granted summary judgment in favor of the law firm, but the court of
appeals reversed. Relying on Mehaffy, Rider, Windholz & Wilson v. Central Bank,>" the court of
appeals found that a lawyer owes a duty to a third party to whom he or she issues an opinion let-
ter or whom he or she expects will rely on the letter. A claim for misrepresentation requires a
showing that the lawyer provided false information regarding a material fact in a business transac-
tion and failed to exercise reasonable care or competence in obtaining or communicating the
information upon which the third party relied. The court of appeals found that the opinion letter
contained both legal and factual representations. The letter’s factual representations, coupled with
the plaintiff’s contention that he relied on the opinion letter in completing the real estate transac-
tion, created issues of material fact regarding whether the defendant lawyers made a negligent
misrepresentation.

§ 30.2.2—Malicious Prosecution

A non-client may also recover from a lawyer for malicious prosecution. For example, in
Havens v. Hardesty,>8 the court of appeals upheld a jury verdict against a lawyer in favor of a
non-client who sued for malicious prosecution.>® In a case of mistaken identity, the lawyer had the
plaintiff served, and eventually arrested, believing the plaintiff to be a judgment debtor of the
same name.%0 The lawyer argued unsuccessfully that he had been acting in good faith as an officer
of the court, and that a third party may only recover from a lawyer acting on his client’s behalf
upon a showing of fraud or malice.®! The jury verdict was allowed to stand and the court noted
that the intentional tort of malicious prosecution does not depend upon the existence of a duty.62

The purpose of a malicious prosecution action is to compensate one sued in a malicious
and baseless action for attorney fees, costs, psychic damages, and loss of reputation.®3 In order to
prevail on a malicious prosecution claim, a plaintiff must prove that:

1) The defendant contributed to bringing a civil or criminal proceeding against the
plaintiff;

2) The proceeding was resolved in the plaintiff’s favor;

3) There was no probable cause for the proceeding;

4) The defendant acted with malice; and

5) The plaintiff was damaged.%4

Civil suits, counterclaims, criminal prosecutions, disciplinary actions, administrative proceedings,
and arbitration actions all may be the basis of a malicious prosecution claim.65

Before a plaintiff may assert a malicious prosecution claim, the plaintiff must first prevail

on the underlying action that forms the basis of the malicious prosecution claim.%¢ In order for the
proceeding to be considered terminated in favor of the malicious prosecution plaintiff, the under-
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§30.2.2 Lawyers’ Professional Liability in Colorado

lying proceedings must have been dismissed on the merits.®” Although Colorado courts have yet
to address whether a claim for malicious prosecution may stand while the prior proceedings are
on appeals, the majority and better reasoned view holds that such a claim cannot stand until the
appeals are complete.®8 A similar view has been adopted by the Restatement, which provides that
“[a] lawyer is liable only if there was no probable cause for bringing the civil proceeding, the
lawyer did not act primarily to aid the client in securing a proper adjudication of the client’s
claim, and the civil proceeding has terminated in favor of the defending party.”’6°

§ 30.2.3—Abuse Of Process
A lawyer faces similar exposure to abuse of process claims. An abuse of process claim
consists of:

1) An improper use of a legal proceeding;

2) An ulterior purpose for the use of the legal proceeding;

3) Willful action in the use of that process that is not proper in the regular course of pro-
ceedings; and

4) Damages.”0

“The essence of the tort of abuse of process is not the beginning of an action causing process to
issue without justification, but rather the misapplication of process, proper in itself but for an end
other than that which it was designed to accomplish.”7!

A plaintiff asserting an abuse of process claim or malicious prosecution claim may recov-
er attorney fees incurred in defending against the underlying litigation.”2 A plaintiff may not, how-
ever, recover attorney fees incurred in bringing the malicious prosecution or abuse of process
action itself.”3

Colorado has not addressed either a malicious prosecution claim or abuse of process
claim in a legal malpractice context. Other jurisdictions have held that a meritless suit may consti-
tute an ethical violation, but is not a basis for a malicious prosecution or abuse of process claim.74

§ 30.2.4—Invasion Of Privacy

Colorado courts have recognized several variations of the tort of invasion of privacy.”?
The tort of invasion of privacy by intrusion on the seclusion of another requires an unreasonable
manner of intrusion for an unwarranted purpose.’¢ Invasion of privacy by appropriation of anoth-
er’s name or likeness requires a showing that:

1) The defendant used the plaintiff’s name or likeness;

2) The use of the name or likeness was for the plaintiff’s purposes or benefit;
3) The plaintiff suffered damages; and

4) The defendant caused the damages.”’

A claim of invasion of privacy through unreasonable publicity requires a plaintiff to prove that:
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Liability to Third Parties § 30.2.6

1) The facts disclosed were private in nature;

2) The disclosure was made to the public;

3) The disclosure was one that would be highly offensive to a reasonable person;

4) The facts disclosed were not of legitimate concern to the public; and

5) The defendant acted with reckless disregard as to the private nature of the exposed
facts.”8

Colorado does not recognize a false light invasion of privacy claim.”?

There are no reported cases in Colorado of a lawyer being successfully sued for invasion
of privacy. Other jurisdictions, however, have found lawyers liable for the use of exceptional tac-
tics to obtain private facts during an investigation.80 Any instance of a lawyer found liable for
invasion of privacy would likely result from some extreme or outrageous action on the part of the
lawyer. The act of filing a lawsuit is not an invasion of privacy as a matter of public policy®! and
statements made during the course of litigation are absolutely privileged, protecting the lawyer
from liability for statements related to judicial proceedings.82

§ 30.2.5—Interference With A Prospective Economic Relationship

Colorado courts have recognized the tort of interference with prospective economic rela-
tionships.83 The tort consists of “intentionally ‘(a) inducing or otherwise causing a third person
not to enter into or continue the prospective relation or (b) preventing the other from acquiring or
continuing the prospective relation.””’84 The tort does not require the plaintiff to prove the exis-
tence of an underlying contract, but merely intentional and improper interference that prevents the
formation of a contract.85

There are public policy reasons why a lawyer should not be liable for such a tort. A
lawyer’s role requires him or her to have the freedom to advise a client regarding claims and rela-
tionships with third parties.8¢ The U.S. District Court for the District of Colorado seems to agree
with this reasoning at least in part. In Williams v. Burns,37 the defendant lawyer advised his client,
the Anschutz Corporation, not to purchase the plaintiff’s oil rigs, informing his client that the
transaction was fraudulent and that the rigs had already been sold by the bankruptcy court. In his
defense, the lawyer argued that he was privileged to interfere with such prospective relations
because of his role as an advisor to his client.88 The trial court agreed that the privilege existed
here, but found that a triable issue of fact existed as to whether the lawyer had acted with mal-
ice.8? The Restatements have adopted the principle that such a privilege should apply to lawyers.%0

§ 30.2.6—Defamation And Liability For Statements Made In The Course Of Litigation
A Colorado plaintiff must prove the following elements to establish a claim for
defamation:

1) A defamatory statement about another;

2) Published to a third party;

3) Negligence, or greater fault, on behalf of the publisher; and

4) Special damages to the plaintiff caused by publication or actionability of the statement
irrespective of damages.’!
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§ 30.2.6 Lawyers’ Professional Liability in Colorado

Any legitimate claim against a lawyer for defamation must be for statements ocurring
outside the litigation context. However, statements of opinion are not actionable as a matter of
law.92 Thus, for liability to attach to a lawyer, the statement must be unrelated to litigation and
must involve some sort of defamatory statement of fact causing damage to a third party.

“All lawyers are protected by an absolute privilege against defamation actions based on
conduct in judicial proceedings.”3 Colorado courts have taken a broad view of the traditional
absolute privilege, holding that the absolute privilege attaches to a lawyer’s publications or state-
ments made in the course of and reasonably related to judicial proceedings.9* In Russell v.
Turnbaugh,’ the U.S. District Court for the District of Colorado held that statements made in the
course of a judicial proceeding, including the allegations in a plaintiff’s complaint, are absolutely
privileged from liability.”¢ Presumably, the absolute privilege also applies to statements made in
the answer to the complaint and other court filings. The absolute privilege extends to all individu-
als who are an integral part of the judicial process, including judges, prosecutors, witnesses, and
others who perform official functions in the judicial process.97

Even statements made prior to the initiation of judicial proceedings are subject to the
absolute privilege, if the statement has some relation to the proceeding that is “actually contem-
plated in good faith.”%8 In making the determination whether the statement is sufficiently related
to the subject of proposed litigation, “No strained or close construction will be indulged to exempt
a case from the protection of privilege.”?®

The absolute privilege has been applied to a variety of other contexts. It has been invoked
with respect to a letter written to county commissioners asking for revocation of a liquor
license,100 to statements made in a written report preliminary to a workers’ compensation
hearing,!0! and to a verbal complaint of a race “fix” made by a driver to a racing steward who had
authority to commence racing commission proceedings.!92 In Wagner v. Hilkey,!93 the court of
appeals held that absolute privilege extends to all civil claims based on a witness’s testimony,
regardless of malice or actual knowledge of falsity of the testimony.!%4 In Williams v. Boyle,105
the court of appeals clarified in dicta that “the absolute privilege that exists for certain communi-
cations by a lawyer to a third party is not the result of the confidential relationship between the
lawyer and the client but, rather, exists only when the lawyer’s statement is made in relation to a
proposed or occurring judicial proceeding.”’106

Besides defamation cases, where it is most often applied,!07 absolute immunity has been
extended to apply to nearly every claim that could be based on a witness’s testimony: civil rights
violations under 42 U.S.C. § 1983,108 invasion of privacy,!% slander of title,!10 misappropriation
of trade secrets,!1! tortious interference with contract,!!2 and intentional infliction of emotional
distress.!13 Although witnesses in most quasi-judicial proceedings, including administrative hear-
ings, are granted absolute immunity, the Colorado Supreme Court has held that absolute immunity
does not extend as far as witness statements in personnel disciplinary proceedings.!14 A witness’s
statements made in a videotaped deposition replayed at trial in lieu of trial testimony are protected
as well.!!5 The Restatement (Third) of the Law Governing Lawyers has adopted the position that a
lawyer should be absolutely privileged to publish statements regarding a non-client if: (1) the pub-
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lication occurs in a proceeding before a tribunal or is preliminary to such a proceeding; (2) “the
lawyer participates as counsel in that proceeding;” and (3) the statement is “published to a person
who may be involved in the proceeding, and the publication has some relation to the
proceeding.”116

§ 30.2.7—Aiding And Abetting A Breach Of Fiduciary Duty
A lawyer may be found liable for aiding and abetting his or her client to breach a fiduci-
ary duty, providing that the lawyer knowingly participates in aiding the client’s breach.

In Holmes v. Young,117 the plaintiff was a limited partner in a partnership. The defendant
lawyer represented the partnership in a real estate action, and the partnership settled the case. The
plaintiff was dissatisfied with the settlement and obtained his own lawyer to dispute the settlement
and the distribution of the settlement proceeds. Thereafter, the plaintiff settled his suit against the
partnership, the general partner, and the defendants in the underlying action, whereby the partner-
ship and the general partner agreed to make payments to the plaintiff. At the time of this settle-
ment, in 1983, the partnership terminated. In 1985, the defendant lawyer delivered the remaining
funds of the partnership to the general partner. The defendant lawyer’s involvement with the part-
nership ended in 1986.118 From 1983 until 1987, the general partner made the required payments
to the plaintiff. In 1988, the general partner failed to make a payment to the plaintiff.119

The plaintiff then filed an action against the partnership and the general partner, alleging
breach of fiduciary duty and breach of contract, and against the defendant lawyer for aiding and
abetting a breach of fiduciary duty. The trial court dismissed the action, and the appellate court
affirmed, holding that the plaintiff could not maintain a claim for aiding and abetting. Because the
partnership terminated, the court found that no fiduciary duty existed between the partnership and
the plaintiff or between the general partner and the plaintiff.120 Thus, in the absence of a fiduciary
duty, the defendant lawyer could not be liable for aiding and abetting the breach of a fiduciary
duty. Further, the court found that even if a fiduciary duty did exist, the defendant lawyer did not
knowingly assist in the breach of that duty.!2! The knowledge required to aid and abet is knowing
that the primary violator is a fiduciary and the knowledge that the primary’s conduct contravenes
a fiduciary duty.122

In Anstine v. Alexander,'23 Builders Home Warranty, Inc. (BHW) purchased insurance to
cover its warranty obligations from two individuals who sold it fraudulent insurance policies.
Lawyers for BHW advised its president that it could either file bankruptcy, or use funds from the
premiums it had already received to purchase replacement coverage.!24 When the president was
unable to find adequate alternative coverage, BHW found itself enjoined from the further sale of
warranties by the federal court.125 After filing for bankruptcy protection, the bankruptcy trustee
brought suit on behalf of fictitious creditors against BHW’s president for breach of fiduciary duty,
and against the lawyers for aiding and abetting that breach of fiduciary duty.!26

In their defense, the lawyers argued that they could not be liable to BHW’s creditors for

aiding and abetting because they owed no duty to the non-client third-party creditors.!27 The court
disagreed, noting that aiding and abetting is a distinct and separate claim from legal malprac-
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tice.128 The tort of aiding and abetting a breach of fiduciary duty requires proof of: (1) a breach by
a fiduciary of a duty owed to plaintiff; (2) the defendant’s knowing participation in the breach;
and (3) damages.12% The court recognized that the only party to whom the lawyers owed a profes-
sional duty was BHW, but ultimately upheld the jury verdict against the lawyers for aiding and
abetting based on the fiduciary duty that existed between BHW and its president.139 The court
was clear that even in the absence of a fiduciary duty between the lawyers and the creditors to
whom BHW owed a duty, the lawyers could still be found liable for aiding and abetting the
breach of that duty.!31 Ultimately, liability was imposed on the lawyers not in their capacities as
lawyers for rendering professional advice, but for other affirmative steps taken to aid and abet the
breach of an independent fiduciary duty, including creating and exporting the funds that were used
to purchase the inadequate policies.!32

§ 30.2.8—Civil Conspiracy Claims

To successfully assert a claim for civil conspiracy, a plaintiff must show the existence of
“(1) two or more persons. . . ; (2) an object to be accomplished; (3) a meeting of the minds on the
object or course of action; (4) one or more unlawful overt acts; and (5) damages as the proximate
result thereof.”!33 An aiding and abetting claim is substantially similar to a conspiracy claim. It
requires a showing that one aided and substantially assisted another in committing a wrongful act
knowing that the participation furthered the illegal conduct.!34 There are no reported cases of
legal malpractice claims in Colorado successfully asserting a civil conspiracy claim against a
lawyer. In Anstine v. Alexander,135 the court of appeals upheld a jury verdict against the defendant
lawyers for aiding and abetting a breach of fiduciary duty.

In Fasing v. LaFond,136 the plaintiff, a lawyer, asserted a civil conspiracy counterclaim
against his client, another lawyer. LaFond represented Fasing in an employment action. Initially,
Fasing paid LaFond an hourly fee for his legal work. Later, LaFond drafted a contingent fee agree-
ment and ceased hourly billing. Fasing, however, did not sign the agreement and LaFond did not
send Fasing a duplicate copy within 10 days.!37 The employment action settled, and LaFond sought
to retain a 25 percent share of the settlement pursuant to the contingent fee agreement. Fasing
argued that she never entered into a contingent fee agreement and thus did not owe LaFond 25 per-
cent of the settlement.!38 LaFond filed a counterclaim against Fasing, alleging civil conspiracy.!39
The trial court determined that no contingent fee agreement existed and that LaFond’s counterclaim
of civil conspiracy, along with his claims for fraudulent misrepresentation, promissory estoppel,
and intentional interference with contract, were “impermissible attempts to evade the public policy
behind the contingent fee agreement rules.”!40 The court of appeals affirmed.

In Eadon v. Reuler,!#! the plaintiff sued her lawyers after deeming a property division
unsatisfactory. She claimed that her lawyers conspired with her former husband and his lawyer to
obtain the divorce decree and alleged unequitable distribution of the property. The Colorado
Supreme Court affirmed the trial court’s dismissal of the conspiracy and fraud charges, stating:

A lawyer does not guarantee results. He merely undertakes to use his best skill and
judgment. A result unsatisfactory to the litigant scarcely justifies a suit charging the
lawyers with fraud and conspiracy. Efforts of a lawyer to obtain an amicable dispo-
sition do not subject him to a charge of treason.!42
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§ 30.2.9—Consumer Protection Act Claims

Although there are no reported cases in Colorado holding so, it is conceivable that a
lawyer might face a deceptive trade practice claim from a third party. The portions of the
Colorado Consumer Protection Act (CCPA) that may potentially apply to lawyers are those where
a person makes false representations as to the nature of services, represents that services are of a
different standard or quality than they really are, fails to disclose material information concerning
services, or refuses to obtain all government licenses to perform the required services.143

In order to establish a claim under the CCPA, a plaintiff must show:

(1) that the defendant engaged in an unfair or deceptive trade practice; (2) that the
challenged practice occurred in the course of the defendant’s business, vocation, or
occupation; (3) that it significantly impacts the public as actual or potential con-
sumers of the defendant’s goods, services, or property; (4) that the plaintiff suffered
injury in fact to a legally protected interest; and (5) that the challenged practice
caused the plaintiff’s injury.144

There are no reported cases in Colorado of a plaintiff successfully asserting a CCPA claim
against a lawyer. (See Chapter 29, § 29.1, of this handbook for a more in-depth discussion of
CCPA claims against lawyers.) The requirement that a plaintiff must have suffered an injury in
fact to a legally protected interest makes it unlikely that any such claim by a non-client third party
could succeed. However, the Colorado Supreme Court has held that a third-party non-consumer
may have standing to pursue a CCPA claim, so long as he or she suffered some injury in fact.145 It
is conceivable that some statement by a lawyer could be relied upon as legal advice and cause
damage to a third party, but the statement would presumably have to be excessively irresponsible.
A claim against a non-lawyer for the unauthorized practice of law could potentially proceed under
the CCPA in the absence of a true client-lawyer relationship.

§ 30.2.10—Conversion And Civil Theft

One who wrongfully exercises dominion over the property of another may be liable for
conversion. To state a claim for conversion against a lawyer, a plaintiff must show (1) that the
plaintiff had the right to ownership or possession of the property in question; (2) the lawyer’s
wrongful control over the property; and (3) damages.146

A lawyer sued for conversion by a non-client has no special immunities that would pro-
tect him or her from liability.147 Even if the defendant lawyer’s actions were taken for the benefit
of the client, the lawyer may still be liable to a third party.!48

In Ruscitti v. Sackheim,14° a lawyer obtained a default judgment on behalf of his client
and executed the judgment against the defaulting party’s grocery store. The lawyer was thereafter
sued for conversion by the defaulting party’s wife, who alleged that she was a co-owner of the
store.!150 The court held that the lawyer was not liable for conversion because he was acting law-
fully, further noting that joint property may be seized to secure the debts of only one of several
co-owners. 13!
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Although there are no reported claims, a lawyer might be liable to a non-client for a statu-
tory claim of civil theft.152 A civil theft claim may have particular force in a lawsuit against a
lawyer, as the civil theft statute permits treble damages and attorney fees.!53

§ 30.2.11—Fraud
In order to prove fraud, the plaintiff must prove that:

1) The defendant made a false representation of a material fact while knowing that repre-
sentation to be false;

2) The person to whom the representation was made was ignorant of the falsity;

3) The representation was made with the intention that it be acted upon;

4) The plaintiff in fact relied upon the representation; and

5) The reliance resulted in damage to the plaintiff.154

In order to prove “knowing fraudulent concealment” against a licensed professional, the
plaintiff must prove that (1) the defendant knew that he or she had committed a negligent act or
omission, and (2) the defendant intentionally made a material misrepresentation or failed to dis-
close material information that impeded the plaintiff’s discovery of that negligence.!5>

The general rule is that a lawyer is not liable to a third party non-client in the absence of
fraud or malice.156 When a fraudulent act has been committed, however, a lawyer may be liable to
third parties, potentially even adversaries.!57 Liability to a non-client third party must usually be
predicated upon an affirmative misrepresentation, unless the third party can prove that the lawyer
owes him or her a duty.!58

§ 30.2.12—Subrogation And Indemnity

A lawyer may also face potential claims from third party non-clients under theories of
subrogation or indemnification. Although a lawyer’s primary duty is always to the client, insur-
ance companies forced to pay on claims because of a lawyer’s negligence have been known to
assert claims against a lawyer under a theory of equitable subrogation. Under equitable subroga-
tion, a party secondarily liable, usually an insurer, who has paid on behalf of the primary party
may step into the shoes of that party and institute an action against any other party at fault to be
made whole.!59

In Essex Ins. Co. v. Tyler,160 an insurance company was unsuccessful in its effort to
recover against its insured’s lawyer for legal malpractice. This is an instance where the doctrine of
privity still limited a lawyer’s liability to third parties. Because of the issues of personal trust and
personal service implicated in the client-lawyer relationship, the court of appeals has held that
legal malpractice claims are not assignable under Colorado law.!6! In Essex, the U.S. District
Court for the District of Colorado, predicting how the Colorado Supreme Court might decide the
issue, determined that an equitable subrogation claim against a lawyer is essentially an assignment
of a legal malpractice action to a third party.!62 The court held that equitable subrogation claims
against lawyers should be prohibited for the same policy reasons.!63 The Colorado Supreme Court
and the Colorado Court of Appeals have yet to address this issue.
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A lawyer contributing to a client’s loss also faces the possibility that a non-client may
argue that the lawyer’s actions were an intervening cause of the plaintiff’s damages and seek
indemnification from the lawyer. Conceivably, this threat extends to a client’s past lawyers as
well.164 A third party would typically seek indemnity by joining the lawyer as a defendant in the
lawsuit pursuant to C.R.C.P. 14(a).165 Designating a current lawyer as a party in litigation has obvi-
ous devastating effects on the client-lawyer relationship, not only denying the client counsel of his
or her choice, but also threatening work product confidentiality and attorney-client privilege.

In Stone v. Satriana,'%¢ the defendant lawyers attempted to designate the plaintiff’s legal
malpractice counsel as non-parties at fault and join them in the lawsuit as contributing defendants.
The Colorado Supreme Court cited three policy reasons for disallowing a client’s lawyers to be
designated as nonparties at fault: (1) the danger of joining current or successive counsel as nonpar-
ties as an unfair litigation tactic; (2) the adverse effect it would have in allowing a client to pursue a
legal malpractice claim; and (3) interference with attorney-client confidences.!¢7 In addition, the
court held that the legal malpractice counsel in this case had no duty to ameliorate the damages of
previous counsel, thus there was no breach of duty to the client or a third party.!68 Considering that
the lawyer from whom indemnification was sought had not breached any duty, and in consideration
of the policy concerns enumerated above, the court found that the trial court had erred in allowing
the plaintiff’s lawyers to be disqualified and designated as non-parties at fault.169

§ 30.2.13—Employee Retirement Income Security Act (ERISA)

A lawyer may be sued by the trustee of a plan under the Employment Retirement Income
Security Act (ERISA).170 The statute expressly allows a beneficiary to assert a claim for breach of
fiduciary duty on behalf of the plan.!7!

A lawyer offering advice to a plan is not automatically a fiduciary under ERISA.172
According to the act:

[A] person is a fiduciary with respect to a plan to the extent (i) he exercises any dis-
cretionary authority or discretionary control respecting management of such plan
or exercises any authority or control respecting management or disposition of its
assets, (i1) he renders investment advice for a fee or other compensation, direct or
indirect, with respect to any moneys or other property of such plan, or has any
authority or responsibility to do so, or (iii) he has any discretionary authority or dis-
cretionary responsibility in the administration of such plan.!73

Another potential basis for lawyer liability is found in ERISA’s prohibition against fiduci-
aries receiving personal compensation from a party dealing with the plan. A lawyer paying bribes
to fiduciaries in order to secure legal business from the plan has been sued for bribery under the
act.174

A lawyer wishing to avoid liability under ERISA “should refrain from participating in any
significant business decisions or transactions involving the plan, its assets or members.”175
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